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NEW YORK STATE PLANNING LAW REVISION:
THE LOST NECESSITY?*
This country is in the midst of a revolution in the way we
regulate the use of our land. It is a peaceful revolution, conducted
entirely within the law. It is a quiet revolution, and its supporters
include both conservatives and liberals. It is a disorganized revolution,
with no central cadre of leaders, but it is a revolution nonetheless.
The ancien rigime being overthrown is the feudal system under which the entire pattern of land development has been controlled by thousands of individual local governments, each seeking
to maximize its tax base and minimize its social problems, and caring
less what happens to all the others.
The tools of the revolution are new laws taking a wide variety
of forms but each sharing a common theme-the need to provide
some degree of state or regional participation in the major decisions
that affect the use of our increasingly limited supply of land.'
INTRODUcTION

Since 1961, a "quiet revolution ' 2 has been taking place in the
United States in the field of land-use planning. This paper is a case
study of New York State's attempt to join this movement. Though
the paper begins with a general discussion of the movement nationally,
the main focus is on the New York State Planning Law Revision
(formally called "Land Use and Development Planning Law") .3 This
New York effort failed to be presented in the State Legislature, and
is now virtually dead. The purpose here is to explore the considerations which led to the development of the Revision, its objectives
and major innovations, and the reasons for its failure. The final
portion of the paper describes the hopes for future legislation of
this kind in New York State.
* The author wishes to express his gratitude to Professor Milton Kaplan of the
State University of New York at Buffalo who provided the inspiration for this work.
Special thanks are also due to the many planning officials and experts who gave freely of
their time for the interviews which were so essential for the preparation of this paper.

1. COUNCIL ON ENVIRONMENTAL QUALITY, THE QUIET REVOLUTION IN LAND USE
CONTROL 1 (1971) [hereinafter cited as QUIET REVOLUTION].
2. Id.
3. JOINT LEGISLATIVE COMMITTEE ON METROPOLITAN & REGIONAL AREAS STUDY,
PLANNING LAW REVISION DRAFT STATUTE-ANNOTATED
REVISION].

1021

(1970)

[hereinafter cited as
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Because New York has no comprehensive land-use control statutes,
the State's courts have been forced to take on some of the responsibilities of the Legislature in this field. Consideration is given, therefore,
to the proper role of the courts generally, and to the evolution of this
role in New York in particular. The Revision, or legislation like it,
would eliminate many judicial responsibilities in the land-use control field. Careful consideration is therefore given to the judicial
attitude toward innovations of this type.
The case study approach is utilized in an effort to provide New
York readers with new insight into how the most valuable innovations of the Revision, or perhaps the Revision itself, may be revived.
It is hoped that knowledge of the mistakes of the New York innovators will permit the reader to forge ahead in the land-use control
field.
I. THE NATIONAL TREND
A. HistoricalPerspective
While the main thrust of land-use control legislation has occurred
in this century, land-use controls on this continent antedate the
American Revolution. Spanish laws controlled the development of
St. Augustine and Los Angeles as early as 1573. During the seventeenth and eighteenth centuries, the
colonial legislatures in Virginia and Maryland designated sites
for towns, established the method of land acquisition and valuation4
and provided for their layout and for the disposition of town lots.
Despite these early controls, the watchword of the nineteenth
century was laissez faire.5 Restrictions were placed on land use only
in cases of severe nuisance. 6 Technological advances in the second half
of the century, however, portended the necessity of forthcoming controls. 7 Interest in public health and the "city beautiful" movement
4. NATIONAL COMMISSION ON URBAN PROBLEMS [hereinafter referred to as Douglas
Commission], BUILDING THE AMERICAN CITY, REPORT TO THE CONGRESS AND TO THE

PRESIDENT OF THE UNITED STATES 199 (1969)
sion Report].

[hereinafter cited as Douglas Commis-

5. Id. at 200.
6. Weinberg, Regional Land-Use Control: Prerequisite for Rational Planning, 46
N.Y.U.L. REV. 786 (1971).
7. In 1853, Elisha Graves Otis presented the world's first safe elevator in New
York City. S. TOLL, ZONED AMERICAN 47 (1969). By 1885 the first skyscraper of steel-
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(stimulated by the Columbian Exposition of 1893) were also important in spurring the trend toward land-use controls. Of greater
significance, however, was the activity of the merchants of Fifth
Avenue who sought to prevent the construction of new garment
factories that would ruin their fashionable shopping district.8 By
1916, this group had provided the impetus for the adoption of the
New York zoning resolution, which "set the basic pattern for zoning
ordinances to the present day."9
Zoning became popular in the 1920's. In 1924, the Department
of Commerce's Advisory Committee on Zoning issued the Standard
State Zoning Enabling Act, the model of most state zoning legislation.' 0 Although when first proposed zoning was considered radical
by some and challenged in the courts,'1 the question of constitutionality was put to rest in 1926, when the United States Supreme
Court ruled, in Village of Euclid v. Ambler Realty Co., 1 2 that zoning
lies within the state's police power. 13
B. The Need for Modern Land-Use Controls
There is a school of thought, among planners, that zoning ordinances would work, if only there were proper enforcement. 4 Most
frame construction, the basic principle used in modern construction, was completed in
Chicago. Id. at 36. Other important technical innovations of the period included the
electric light, plate glass (needed in high altitude windows), and the telephone. Large
fortunes, which also appeared in number during this period, were additional prerequisites for the development of the skyscraper. Id. at 51.
By the early twentieth century, people were criticizing the loss of light and air,
and the larger concentrations of people caused by these buildings. Id. at 71-72. Added
to these criticisms today are suggestions that skyscrapers dehumanize and change weather
patterns. Some suggest that they should be prohibited everywhere. TIME, Sept. 11,
1972, at 45.
8. Douglas Commission Report 200.
9. Id.
10. Id. at 201.
11. Weinberg, supra note 6, at 788.
12. 272 U.S. 365 (1926).
13.
Zoning legislation has been consistently sustained under the rubric of the
broad police power of the states to legislate to promote health, safety and welfare of their citizens.
Weinberg, supra note 6, at 788. For an in depth discussion of the development of
zoning since 1850 see S. TOLL, supra note 7.
14. Interview with Richard Danforth, Deputy Commissioner of the Department of
Community Development, City of Buffalo, in Buffalo, Sept. 25, 1972; see NEW YoRr
STATE OFFICE OF PLANNING COORDINATION, STUDY DOCUMENT #2-AN
APPROACH
AND LEGISLATION OUTLINE 4 (1969).
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planners would probably agree, however, that zoning was never workable as an ultimate solution to land-use problems.' 5
One of the main purposes of the zoning movement-the maintenance of property values-remains a major consideration of zoning
today.' 6 The problems zoning could effectively solve in the 1920's,
however, require more flexibility than today's rigid ordinances provide.' 7 The character of cities has changed dramatically since the
1920's. What was once an economic and social unit has become "a
bewildering array of cities, counties, villages, towns, authorities and
special districts."' 8 What were once decisions affecting only one
community now have significant repercussions elsewhere.' 0
Outmoded regulations, which remain on the books today, create
problems of their own. Many of them deplete natural and cultural
resources and obstruct modem innovations and development.2 0 Moreover, zoning regulations have often led to misuse. The promoters who
sought to use the regulations to maintain land values often became
15.
The comprehensive planning envisioned by zoning's founders was never
achieved, in part because the growing interrelatedness of our increasingly
complex society makes it impossible for individual local governments to plan
comprehensively, and in part because the physical consideration of land use,
with which zoning was in theory designed to deal, frequently became submerged in petty local prejudices about who gets to live and work where.
QUIET REVOLUTION

2.

16.
Our existing systems of land use regulation were created by dealers in real
estate interested in maximizing the value of land as a commodity.
Id. at 316.
17. REvISIoN 3.

18. Id.
19. Foreword to QUIET REVOLUTION, at ii. In Conti, A Quiet Revolution, Wall
Street Journal, June 28, 1972, at 1, col. 6, the author states:
The scale of development has ... changed so much in recent years that the
impact of new projects is felt far beyond the boundaries of the town where
they're located. In the past decade, for instance, shopping centers have grown
from a couple of stores along a main road to huge regional hubs drawing
customers from 50 to 75 miles away. "Ten years ago you would count on one
hand the number of housing developments with over 5,000 units," says an

economist with the National Association of Home Builders. Today, he notes,
Levittowns of 10,000 units each are common, and some new projects will
house 20,000 to 25,000 families. In Texas, the new Dallas-Forth Worth [sic]
regional airport is being built on 17,000 acres-an area larger than Manhattan Island.
20.

NEW

YORK

STATE OFFICE OF PLANNING

MENT OF EXISTING PROBLEMS WITH LAND
IN NEW YORK 11 (1969).

COORDINATION,

A

SUMARY STATE-

USE CONTROLS AND THEm APPLICATION
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overzealous. 21 Zoning has often been used to achieve the anti-social
goal of exclusion of particular groups. 22 As the National Commission
on Urban Problems stated:
In short, although the basic justification for zoning is to protect
the overall public good, this often
appears to be the last considera28
tion as zoning is now practiced.
As this discussion indicates, misuse and inflexibility have caused
zoning to become obsolete. Once planners have recognized the need
for more modem land-use controls, however, they have been able to
propose dynamic replacements for the old system.
C. Responses to the Insufficiency of Zoning as a Land-Use Control
1. Innovations in Land-Use Planning. Many private, federal and
state groups have been instrumental in drafting meaningful innovations in the land-use control field.
The American Law Institute has made a substantial private contribution to the development of new land-use control legislation
in the form of a Model Land Development Code. 24 The Model Code
21.
The promoters of these land use regulations in the 1920's made no attempt
to conserve land for particular purposes or to direct it into a specific use, but
only sought to prevent land from being used in a manner that would depreciate the value of the neighboring land. The traditional answer to the
question, "Why regulate land use?" was "to maximize land values." To
achieve this purpose they sought to restrict those uses of land that adversely affected the price of neighboring land by concentrating them in specific
parts of the city.
QUIET REVOLUTION

22. NEw

316.

YORK STATE OFFICE OF PLANNING COORDINATION, STUDY DOCUMENT

# I-ISSUES AND APPROACHES 4

(1969).

23. Douglas Commission Report, supra note 4, at 20.
24. In 1963, after two years of preliminary study, ALI received a Ford Foundation
grant, the purpose of which was the creation of a Model Land Development Code.
Foreword to A MODEL LAND DEVELOPMENT CODE, at vii (Tent. Draft No. 1,
1968). Since then, ALI has produced four tentative drafts of the Model Code and
has promised a fifth for the spring of 1973. Hopefully a proposed final draft can be
offered by the spring of 1974. Reporter's Introductory Memorandum to A MODEL LAND
DEVELOPMENT CODE, at xi (Tent. Draft No. 4, 1972). For comments and criticism of
the ALl Model Code see AMERICAN SOCIETY OF PLANNING OFFICIALS, LAND-USE
CONTROLS ANNUAL 1971, at 1-116.
The process of creating a Model Code has apparently been a give and take proposition. Tentative Draft No. 1 of the ALI Model Code provided one stimulus for the
preparation of the New York attempt at recodification. REVISION, supra note 3, at 3;
NEw YORK STATE OFFICE OF PLANNING COORDINATION, STUDY DOCUMENT #3-DRAFT
LEGISLATION AND COMMENTARY 7 (1969). On the other hand, it has been sug-

gested that Tentative Draft No. 3

of the ALT

1025

Model Code may have drawn

BUFFALO LAW REVIEW

is not expected to create uniformity of law. Rather, it will provide
''source material for the re-thinking and improvement of prevailing
legislation." 25
In the last two decades, the federal government has provided
strong impetus for innovation in the land-use control field. The
evolution of urban renewal legislation provides an example. Slum
clearance, the first major legislation in urban renewal, appeared in
1949. By 1966, the "Model Neighborhoods" program comprehensively
attacked social and physical problems in deprived areas.20 On a more
general front, major studies have been conducted by the Council of
Environmental Quality2 7 and the National Commission on Urban
Problems.28 These studies have led Congress to consider a wide variety
of land-use control bills, none of which have had any significant effect
to date.29 Nevertheless, a federal administrative requirement, the socalled "A-95" procedure,30 has been effective in providing localities
with a coordinating procedure on certain projects. 31
Innovations at the state level were strongly recommended by the
Douglas Commission as a means of helping to "restore a genuine sense
of community to our cities and their surrounding areas."3 2 While
most state innovations have appeared since the Douglas Commission
Report was published, Hawaii became the first state to pass a modern
land-use control measure in 1961. The ease with which Hawaii adopted
a system of statewide control has been distinguished by many mainheavily from the formulations of the New York State Planning Law Revision. Interview
with Richard Persico, Counsel, New York State Office of Planning Services, in Albany,
Oct. 4, 1972 [hereinafter cited as Persico InterviewJ; Interview with Milton Kaplan,
Professor of Law, State University of New York at Buffalo, in Buffalo, Sept. 12, 1972.
25. Foreword to A MODEL LAND DEVELOPMIENT CODE, at vii (Tent. Draft No. 1,
1968).
26. REVISION 2-3.

27.

QUIET REVOLUTION.

28. Douglas Commission Report, supra note 4.

29. See Agena, The Implications of Nixon's Non-Policy Toward Urban Growth,
38 PLANNING 92, 93 (1972).

30. U.S. OFFICE OF MANAGEMENT AND BUDGET, CIRCULAR No. A-95 (1971).
Under this program all major federal grant programs are subject to a coordinating
procedure, whereby anyone seeking to develop land using a federal grant is obliged to
coordinate with all other interested agencies, so that they may comment on the development.
31. Interview with Myron J. Elkins, Director, Western District Office, New York
State Office of Planning Services, in Buffalo, Sept. 27, 1972; cf. Interview with Leo
Nowak, Director, Erie-Niagara Regional Planning Board, in Grand Island, N. Y., Nov.
3, 1972. Mr. Nowak believes that the A-95 procedure can be an effective tool for
coordinating planning among communities.
32. Douglas Commission Report, supra note 4, at 29-30.
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land planners who find the establishment of a similar system more difficult, on the basis of Hawaii's unique geographical and political
structure.3 3 In 1972, however, Florida showed that a statewide control system could be adopted on the mainland by adopting the bulk
of the ALI Model Code.3 4 Other less comprehensive state approaches
include the development of regional commissions in California 35
and Minnesota;36 the emasculation of existing legislation by providing for appeals from zoning decisions in Massachusetts;3 7 and the requirement of state approval on certain types of new developments in
Maine. 3
The modern land-use control movement cannot be compartmentalized. It is nationwide, and pervades all levels of government,
as well as many private groups. Particularly at the state level it has
been noted that
any attempt to classify and categorize recent .

.

. legislation

must carry an air of artificiality. The states themselves don't think
in terms of buying a particular style off the rack but rather of customtailoring legislation to suit the social, political and environmental
conditions unique to their state.3 9
2. Some Constraints on the Nationwide Movement. While planners generally favor reconsideration of our land-use control laws, certain limiting factors which often slow the legislative process must be
taken into account and overcome if progress is to be made.
One disadvantage that accompanies any regulation is its tendency
to reduce innovation. Because builders seek to avoid conflict with
regulations, "[t]he monotonous subdivision of the 1950's is being re-

'
placed by the monotonous planned unit development of the 1970's." 40

There is also the fear that local participation, theoretically a hallmark of our current zoning system, will be overcome by an anonymous
state bureaucracy. 41 A corollary issue is the political spectre of Home
33.

QUIET REVOLUTION 5-6.

34. "The Florida statute is the ALI approach." Persico Interview, supra note 24.

See also Agena, supra note 29, at 96.
35. QUIET REVOLUTION 108.
36. Id. at 136.
37. Id. at 164. For a discussion of the ineffectiveness of the Massachusetts plan
to date see Gallese, Housing for the Poor Blocked Despite Curb on 'Snob Zoning'
Laws, Wall Street Journal, Oct. 17, 1972, at 1, col. 1.
38. QUIET REVOLUTION 187.
39. Id. at 290.
40. Id. at 319.
41. Id. at 3.
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Rule: fear by local officials of the loss of power. Yet another political
consideration is the influence of the builders' lobbies, which fear that
their projects will be threatened. 42 Finally, there is uncertainty over
the actual effect of land-use controls, and the preferability of a particular legislative model. 43 "There's always some [planner] who went
44
to the wrong planning school, and he's got some other alternative."
Despite the problems it faces, the "Quiet Revolution" is and
will continue to be a dynamic force-nationwide-for some time
to come. There is, however, some question about the vitality of the
movement in New York State.
II. THE NEw YORK STATE

PLANNING LAW REVISION-

NEW YORK'S ATrEMPT AT LEGISLATION

A. Legislative History of the New York Planning Law Revision
New York State recognized its land-use control problems relatively early. In 1964, a comprehensive revision of the State's planning law was recommended. 45 This change was advocated because
the 1920's framework, though theoretically adequate, was not functioning.46 Part of the problem was a lack of coordination between
levels of government. 47 Under the system that then existed-and still
exists today-small villages could make development decisions with

state or national impact, while cities were permitted to control de48
cisions on local matters.
This problem caused the New York State Office of Planning Coordination

(OPC),

in

40
to
response to continuing local demand,

42. Conti, A Quiet Revolution, Wall Street Journal, June 28, 1972, at 1, col. 6.
43. NATIONAL COMuMISSION ON URBAN PROBLEMS, FRAGMENTATION IN LAND-USE
PLANNING AND CONTROL, RESEARCH REPORT No. 18, at 14 (1969).
44. Interview with Robert Wieboldt, Executive Vice-President, New York State
Builders Association, Inc., in Albany, Oct. 3, 1972. (At the time the New York State
Planning Law Revision was being discussed, Mr. Wieboldt was Staff Director of the
JLC).
45. NEw YORK STATE OFFICE OF PLANNING COORDINATION, THE REVISION OF
NEW YORK STATE'S PLANNING ENABLING LAW 1 (1969).
46. NEW YORK STATE OFFICE OF PLANNING COORDINATION, A SUMMARY STATEMENT OF EXISTING PROBLEMS WITH LAND USE CONTROLS AND THEIR APPLICATION IN

NEW YORK

17 (1969).

47. Preface to REVISION, supra note 3, at iv.
48. NEW YORK STATE OFFICE OF PLANNING COORDINATION, STUDY DOCUMENT
#li-ISSUES
AND APPROACHES 3 (1969); cf. Hyman, Home Rule in New York
1941-1965: Retrospect and Prospect, 15 BUFFALO L. REV. 335, 364-65 (1965).
49. NEW YORK STATE OFFICE OF PLANNING COORDINATION, THE REVISION OF
NEW YORK STATE'S PLANNING ENABLING LAW 1 (1969).
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propose legislation "providing a framework for review of major development projects" 50 even before the New York State Revision
could be drafted.
The use of "exclusionary zoning" techniques was another problem of major concern to New York reformers who noted that "[s]uch
abuses are not inherent in zoning, but are based largely on a technical inability to creatively solve school and other public service
problems in alternate ways." 51 The problem here is that wealthy communities do not wish to pay for improvements in poorer communities.
This concern spawned the realization that alternatives to the tax
base had to be found if the Revision was to be effective-and viable
52
legislatively.
By 1969, the OPC had been commissioned-with assistance from
a Federal grant 5s--to "recommend a new legislative framework to
meet a recognized need. ' 54 Between April, 1969 and February, 1970,
OPC published four study documents 55 which were used at meetings
with consultants to focus discussion on proposed revisions. The Joint
Legislative Committee on Metropolitan and Regional Areas Study
(JLC) then drafted the Revision, basing it on the comments made
on the study documents.
The JLC's officially stated goals for the Revision study were:
(1) to effectively involve the people and their elected representatives in the planning and development control process; (2) to
50. NE W YORK STATE OFFICE OF PLANNING COORDINATION,
# I-ISSUES AND APPROACHES 6 (1969).

STUDY DOCUMENT

51. Id. at 4.
52. Interview with Frank Schnidman, Research Assistant, Joint Legislative Committee on Metropolitan & Regional Areas Study, in Albany, Oct. 3, 1972. This continues
to be a significant issue in land-use control legislation-it will be largely ignored, however, for the purposes of this paper. Letter from Senator Thomas Laverne to Donald
L. Conover, Oct. 11, 1972.
53. JOINT LEGISLATIVE COMMITTEE ON METROPOLITAN & REGIONAL AREAS STUDY,
I COORDINATING GOVERNMENTS THROUGH REGIONALISM AND REFORM 17 (1971).
54. NEw YORK STATE OFFICE OF PLANNING COORDINATION, THE REVISION OF
NEw YORK STATE'S PLANNING ENABLING LAW 1 (1969).
55. NEW YORK STATE OFFICE OF PLANNING COORDINATION, STUDY DOCUMENT
#l-ISSUES
AND APPROACHES (1969); NEw YORK STATE OFFICE OF PLANNING
COORDINATION, STUDY DOCUMENT #2-AN APPROACH AND LEGISLATIVE OUTLINE
(1969); NEw YORK STATE OFFICE OF PLANNING COORDINATION, STUDY DOCUMENT
# 3-DRAFT LEGISLATION AND COMMENTARY (1969); NEw YORK STATE OFFICE OF
PLANNING COORDINATION, STUDY DOCUMENT #4-STUDY SUMMARY AND LEGISLATION PROPOSALS (1970).

1029

BUFFALO LAW REVIEW
insure that available technical expertise is brought to bear on the
ever more complex problems of urbanization; and (3) to create an
integrated state-wide planning and development process. 50
The first and third of these officially promulgated objectives
were the primary concerns of most planners. Basically interrelated,
these objectives would be fulfilled by providing a new state framework to "improve the use made of planning and land-use control
powers." 57 The goal behind this new framework was to place land
development decisions at the governmental "level of impact.""8 This
would be achieved by the creation of an efficient statewide review
system for the whole program.5 9 The second official objective would
be satisfied by relying heavily on the expertise of professional planners in the administration of the review system.
Once the Revision draft was completed, it was submitted to the
New York Legislature as a study bill. 60 This laid the groundwork
for the public debate on the legislation, which consisted of two series
of regional meetings which were held in Albany, Syracuse, Batavia,
56. REVISION 5. The assumptions used in developing these goals were:
(1) That the state's concern is with the general performance of local planning and land-use development control, not with the tailoring of structures to
meet local conditions.
(2) That there is no "best" level for land-use controls. A state-wide
system must establish controls and review at the level of concern or impact involving all those affected.
(3) That the state-wide development process can be best coordinated by
a system of county or multi-county development review forums which consider
issues of local, regional, state and national concern.
(4) That the most important area of concern is the administrative structure which assures public disclosure, speedy review and maximum participation in the development process.
(5) That more effective use must be made of professional personnel and
technical data.
(6) That guidance of the development process remains a function of
politically responsive government.
Id. at 5-6.
57.

NEW YORK

#i-ISSUES
COORDINATION,

STATE

OFFICE OF

PLANNING COORDINATION,

STUDY

DOCUMENT

4 (1969); NEW YORK STATE OFFICE OF PLANNING
THE REvISIoN OF NEW YORK STATE'S PLANNING ENABLING LAW 2

AND APPROACHES

(1969).

58. NEW YORK STATE OFFICE OF PLANNING COORDINATION, A SUMMARY STATEMENT OF EXISTING PROBLEMS WITH LAND USE CONTROLS AND THEIR APPLICATION
IN NEW YORK 18 (1969); Persico Interview, supra note 24; see Memorandum from
E. M. Risse to NYP-116 (Recod) File, May 28, 1969 (on file at New York State Office
of Planning Services, Albany).
59. NEW YORK STATE OFFICE OF PLANNING COORDINATION, STUDY DOCUIENT
# I-ISSUES AND APPROACHES 6 (1969).
60. S. 9028, 193d Sess. (1970).
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New York, White Plains and Mineola. 61 These meetings were attended
by representatives of the OPC and members and staff workers of the
JLC.62 In addition, at least one meeting was conducted by the Commissioner of the Office for Local Government, who opposed the Re63
vision on constitutional grounds.
64
The result of these conferences was a series of supplements,
which essentially diluted the provisions of the original draft, a conscious desire of many of the parties involved. 65 Since the publication
of the last of these supplements in March, 1971, there has been virtually no movement toward revising New York's planning laws.
B. What Happened to New York's PlanningLaw Revision?
The Revision generated two fairly influential groups of opposition-the Home Rule lobby and the New York State Builder's Association. These two groups-particularly the first one-are probably
chiefly responsible for the fate of the bill. A number of other explanations for the demise of the bill have been put forward, however, and
deserve some comment.
1. The Specter of Home Rule. "It was Home Rule. That was
the fundamental reason. The issue in this state is very sensitive. ' 66
This is how Richard Persico, Counsel to the New York State Office
of Planning Services, explained the fate of the Revision.
The phenomenon of Home Rule is basically the handmaiden
of the reapportionment-caused by population shifts-that has occurred since the later 1950's. This resulted in a realignment of power
from the cities to the underrepresented suburbs, which are most
antagonistic to changes that threaten their power over their own
fate.6 7 One source has characterized Home Rule as "the right to do
nothing."'68 The drafters of the Revision recognized this problem, but
61. REVISION 6.
62. Persico Interview, supra note 24.
63. Risse Memorandum, supra note 58; Interview with John A. Dugan, Associate
Counsel, New York State Office for Local Government, in Albany, Oct. 3, 1972.
64. REvisioN (Supps. 1-4, 1970-71).
65. Interview with John Luensman, County Planner, Chautauqua County, in Mayville, N. Y., Sept. 29, 1972 (because the provisions would not have been acceptable
otherwise); Persico Interview (because the Revision would not have gotten any place
otherwise).
66. Persico Interview, supra note 24. For the constitutional basis of Home Rule in
New York see N. Y. CONST. art. IX.
67. NATIONAL COMMISSION ON URBAN PROBLEMS, FRAGMENTATION IN LAND-USE
PLANNING AND CONTROL, RESEARCH REPORT No. 18, at 15 (1969).
68. Luensman Interview, supra note 65.
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sought to skirt the issue by offering a rather novel approach to the
subject. They stated that
[i]t is not enough to say there should be "local control." For any
given function-depending upon its scale on impact-"local" may
mean neighborhood or multi-county region.69
It is this "level of impact" approach that was rejected by the Home
Rule advocates.
It was pointed out that the provisions of the Revision do not
benefit the major cities, since they are virtually fully developed. The
Revision is primarily needed in the suburbs, where it would permit
developers to mix uses, thereby reducing per unit and utility costs.
The suburbs are not interested in these advantages, however, because
0
their primary concern is "keeping certain people out.7

Despite this fundamental opposition, however, it has been suggested that the Home Rule issue would never have been effectively
raised were it not for the financial power of a certain group of Long
Island villages. A suggestion was made that "[t]he local government
lobbies are really torpid,"7' but this small group of villages was able
to direct local government opposition with the infusion of a large
amount of money. The same source noted that the New York State
Conference of Mayors acted reasonably during the early period of the
Revision, yet once the interest of these villages was piqued, the Conference's criticism became very severe. 72 The tactics employed have

been characterized as "strictly scare stuff, that totally misrepresented" 78
the purposes of the Revision. This created a problem because the
Revision backers did not have the facilities to counter this campaign. 74 There is an indication that these tactics were prompted, and
the principal issues partially obscured, by name-calling that occurred
between Senator Thomas Laverne, Chairman of the JLC, and the
7
Long Island village leaders.

69.

NEW

#1--ISSUES

YORK

STATE

5

OFFICE

AND APPROACHES 2

OF PLANNING

COORDINATION,

STUDY

DocuhlINT

(1969).

70. Danforth Interview, supra note 14.
71. Wieboldt Interview, supra note 44.

72. Id.
73. Elkins Interview, supra note 31; see Letter from Nassau County Village
Officials Association to Officials of Villages and Towns Throughout New York State,
July 13, 1970; Letter from Senator Thomas Laverne to Town Supervisors and Village
Mayors in the State of New York, undated; Dugan Interview, supra note 63.
74. Elkins Interview, supra note 31.
75. Interview with Donald Walsh, Counsel, New York State Conference of Mayors,
in Albany, Oct. 3, 1972.
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The Home Rule criticism, then, was based primarily on emotion
rather than reason.7 6 This view is supported by the statement that
"a lot of people thought they were trying to run something through." 77
Notwithstanding the assertion, above, that the Long Island
villages were the primary instigators of the Home Rule challenge to
the Revision, their viewpoint was not raised at the various public
regional meetings held by the JLC because of
a publicly-announced boycott by the Nassau County Village Officials Association. George B. Pidot, Chairman of the association's
planning and zoning comnittee, said that the officials "reject the
Draft statute completely" because of what he called its "wholesale
transfer of many vital zoning and planning powers from the villages
and other local
governments to super-agencies at the state and re78s
gional level."

Interestingly, those who did attend the Plainview meeting-which
the Nassau County group would have attended-did not voice strong
criticism of the Revision. They did note some areas in which they
felt the bill could be made more explicit, but this certainly could
not be construed as ardent criticism. 79 Some Home Rule advocates
were concerned about state and regional interests having more power
than necessary.80 They feared that decisions traditionally made at the
local level would be usurped by insensitive state and regional agencies.
By far the most vociferous Home Rule advocates were those from
New York City. One suggestion they made was that it would be impossible for New York City to fulfill the ongoing planning requirement specified in the draft. They agreed to propose new language
that would be satisfactory.8 ' A more frivolous suggestion was that
New York City should not be included in the statewide review system because there was no logical candidate to serve as the review
2

agency for the City.
It is interesting to note that except for the meetings in the New
York City area, most were fairly positive in nature. Myron Elkins,
76. Wieboldt Interview, supra note 44.
77. Danforth Interview, supra note 14.
78. REvIsioN 6g (Supp. 4, 1971).

79. Id.; cf. Letter from Abram Steinberg, Village Attorney, Villages of Suffern
and Pomona, N. Y., to Senator Thomas Laverne, Nov. 12, 1970.
80. REvsxN 6b (Supp. 1, 1970).
81. REvisIoN 34b (Supp. 4, 1971).
82. Id. at 64c.
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Director of the Western District Office of the New York State Office
of Planning Services, recalls that there was a positive attitude about
the Revision at the Batavia meeting, though there was still some criticism of the bill.8 3 The reports of the Albany84 and Syracuse 5 meetings seem to support this assertion. At both those meetings it appears
that constructive suggestions were made about the Revision, yet the
strong criticism of the bill on Home Rule grounds-the hallmark
of the New York City area meetings-seems to have been lacking
upstate. 86
Some inconsistency in the Home Rule position has been suggested. Notice has been made of the fact that many local governments
are very weak. Therefore, when a task becomes too burdensome for
the local government it is immediately shifted to a higher level of
government. As an example, at one time there was a health official in
virtually every municipality in New York State, but the task of maintaining such an official became too burdensome, so it was shifted
87
to a higher level of government.
Another weakness is displayed by the illogical Home Rule position that its advocates should be permitted to "review

. .

. state proj-

ects, highways, university campuses, etc." but they do not want state
review of local projects.8 8
An incident which seems to illustrate the weakness of the Home
Rule position occurred at the Office for Local Government conference on the Revision. It is reported that at that meeting the Commissioner of the Office for Local Government purposely did not distribute
copies of the Douglas Commission Report to the participants. The implication is that he did not want the participants to become aware
of the vast movement for revision of land-use control nationwide.8,
It should be noted that though the Office for Local Government is a
state agency, it adheres to Home Rule as a matter of office policy.90
83. Elkins Interview, supra note 31.
84. REVIsIoN 6e-f (Supp. 3, 1970).
85. REVISION 6c-d (Supp. 2, 1970).
86. But see Niagara Falls Gazette, Oct. 19, 1970, at 15, col. 1; Letter from
Francis W. Shedd to Senator Thomas Laverne, Jan. 11, 1971; Dugan Interview, supra
note 63. Mr. Dugan felt that the fate of the bill was sealed by the opposition at the
public meetings.
87. Luensman Interview, supra note 65.
88. Risse Memorandum, supra note 58, at 4.
89. Id. at 6.
90. Dugan Interview, supra note 63.
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The JLC stressed that it sought to deal reasonably with this
issue from the start,91 and as we have seen, most parties concerned
appeared to take a reasonable attitude. It seems clear, then, that Home
Rule should not have been the deciding issue in the fate of the
Revision.
2. Opposition of the Builder'sAssociation. Although there is some
disagreement, 92 most parties involved feel that the builders were fairly
uniformly opposed to the Revision.93
Ideally, of course, builders and developers would prefer no control . 4 Therefore, the provisions they opposed were primarily those
which would have complicated the development process by lengthening the review system. 95 These included the phased development provision;9 l the requirements of bank escrows and letters of credit, which
would have tied up their funds; 97 and the basic services requirements,
which they viewed as "excessive and penalizing."9 8
In criticizing the bill realistically, they stated their preference
for "a more positive statement of legislative intent, oriented to the
promotion and guidance of development." 99 The argument was made
that a purely negative review procedure does nothing to further the
needs of the builder. Such negative review simply delays the builder's projects. Nevertheless, the existence of land-use controls aids the
builder by giving him an objective standard by which to gauge his
activities. Without that standard, the builder is at the mercy of the
courts when one of his building practices is challenged. 10 0
3. Other Explanationsfor the Demise of the Revision. After the
two main opposition forces, perhaps the most frequently mentioned
explanation for the demise of the Revision was that the OPC and
REVISION 2.
92. Danforth Interview, supra note 14; Persico Interview, supranote 24.
91.

93. Interview with Frank Cerabone, Area Director of the Department of Housing and Urban Development, in Buffalo, Oct. 2, 1972 (at the time of the Revision,
Mr. Cerabone was Executive Vice-President of the New York State Builder's Association); Interview with James Coon, Assistant Counsel, New York State Office of Planning Services, in Albany, Sept. 8, 1972; Persico Interview, supra note 24; Wieboldt Interview, supra note 44.
94. Persico Interview, supra note 24.
95. Cerabone Interview, supra note 93.
96. Persico Interview, supra note 24.

97. RvsION 22.
98. Id. at 14.
99. Id. at 11; cf. N.Y. Times, Feb. 29, 1968, at 33, col. 3.
100. Wieboldt Interview, supra note 44; see part III infra.
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JLC never had a legislative system that would work.' 0 ' One suggestion was that the OPC should have developed "grassroots support"
for the bill before presenting it, rather than trying to obtain support
after it was presented. It was asserted that the OPC approached the
Revision study from a technical point of view, rather than from one
which would be politically saleable. 10 2 Also on point was the comment that the OPC never developed a "legislative constituency"; 10
certain minority groups, that would have benefited by the Revision,
were never effectively contacted for their political support. 04 There
is evidence, too, that both the OPC and the JLC failed to push some
of the major provisions of the Revision. 105
Naturally, the opposing point of view is that both agencies did
everything in their power to enhance the future of the bill. 00 In
response, it should be noted that the JLC never formally endorsed
the bill,10 7 though this has been explained on the ground that it was
merely a study bill. 0 8 The implication of this explanation was that
the bill could be endorsed, but was not at the time prior to the public
hearings, because it was "not a perfect product."' 0 9
Another suggested explanation for the bill's demise was that
it was undermined by the Governor's Office. Although some sources
stated that the Governor's Office had nothing to do with the bill's
fate, 1 0 it is still contended that the bill might have been a political
trade off, providing the Governor with favorable consideration on
,other legislation."' What seems to be the most logical conclusion
is that the Governor's Office was simply apathetic about the Revision,
despite the fact that it was created by an executive agency-the OPC.112
101. Interview with Ralph Barnes, Deputy County Executive, Erie County, in
Buffalo, N.Y., Sept. 22, 1972.
102. Danforth Interview, supra note 14.
103. See Letter from Francis W. Shedd to Senator Thomas Laverne, Oct. 27, 1970.
104. Wieboldt Interview, supra note 44.
105. See REVISION 29; id. at 72a (Supp. 1, 1970).
106. "Bob Wieboldt, who was [Staff Director of the Joint Legislative Committee
-on Metropolitan & Regional Areas Study] at the time, worked with us almost as partners
on this thing. Senator Laverne and I met any number of times during the course
of this. His staff and my staff worked for several months, almost day to day, together
on this. I don't know what more we could have done." Persico Interview, supra note 24.
107. Preface to REVISION, at v.

108. Persico Interview, supra note 24.
109. Preface to REVISION, at vi.

110. Danforth Interview, supra note 14; Persico Interview, supra note 24.
111. Barnes Interview, supra note 101; cf. Danforth Interview, supra note 14.
112. Walsh Interview, supra note 75; Wieboldt Interview, supra note 44.
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A corollary to and affirmation of the apathy of the Governor's
Office is the fact that a number of state agencies-including executive agencies-were allowed to oppose the bill. State agencies
didn't want to accept the kind of coordination or control in their
planning process that was implicit in the statewide review system....
Every single functional agency wants to keep its own little clique
going.., to maintain functional authority over local governments.-' 3
The most notable of these agencies was the Office for Local Government, which favors Home Rule as a matter of office policy. 14 During
the hearing he chaired, its Commissioner "intimated [that] OPC
should stop meddling in the law revision and concentrate on informing municipalities how they can meet the needs of urban pressure."''1 5
Some of the less significant explanations for the disappearance of
the Revision include the existence of bad feelings over the methods
used to pass the Urban Development Corporation Act; 1 6 the sharpening of criticism by the speed with which the proponents of the
Revision moved;- 7 the overwhelming volume of the bill;- 8 the suggestion that the approach taken by the OPC and the JLC was too
open, giving the opposition an opportunity to crystallize;" 59 the failure of planners to adequately support the Revision effort;' 20 and the
belief of many that the whole Revision study was just an academic
121
exercise that was never intended to be enacted.
As we have seen, passage of the Revision became legislatively unfeasible primarily because of the Home Rule issue, and most notably
because of the activities of a small group of villages on Long Island.
Yet, as indicated, there were a number of other causes of the Re113. Wieboldt Interview, supranote 44.
114. Dugan Interview, supra note 63; cf. Letter from Francis W. Shedd to Senator
Thomas Laverne, Oct. 27, 1970, at 3.
115. Risse Memorandum, supranote 58, at 5.
116. N.Y. UNCONSOL. LAWS §§ 6252 et seq. (McKinney 1972) ; N.Y. Times, April
11, 1968, at 1, col. 8; ef. N.Y. Times, April 10, 1968, at 1, col. 5; Danforth Interview,
supranote 14; Wieboldt Interview, supra note 44.
117. Elkins Interview, supra note 31; Interview with Milton Kaplan, Professor
of Law, State University of New York at Buffalo, in Buffalo, Sept. 21, 1972; see
Persico Interview, supra note 24. But see Danforth Interview, supra note 14.
118. Persico Interview, supra note 24.
119. Id. But see Elkins Interview, supra note 31.
120. Persico Interview, supranote 24.
121. Elkins Interview, supra note 31; Persico Interview, supra note 24; Wieboldt
Interview, supra note 44.
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vision's eventual demise. These factors have contributed to New
York's remaining in the "Dark Ages" relative to land-use planning,
while the rest of the nation forges new theories and legislation in
the field.
C. Major Innovations of the ProposedNew York Revision
It has been suggested that the primary innovation of the Revision
is in the administrative structure which it proposes. 2 2 This is the
modification which shifts planning controls to their "level of impact. '112 3 Included are provisions for a regional planning board which
would have the final approval power over projects whose impact extends beyond the jurisdiction in which they originate. 124 "The objective of statewide review is to broaden the perspective of those who
make decisions for the public on land use and development.' ' 25 An
additional provision deals with regional review prior to a judicial
determination, and is designed to solve some of the problems which
arise from lack of judicial expertise in the field. 126
Another major innovation of the Revision-seen as a "key feature" of the bill-was "the provision of guidance for local planners
from the state in areas of critical state concern .... "127 The purpose
of this change was "to make it possible to encourage the most productive use of natural resources and major investments made by the
state for the public."'' 2 With regard to this provision, the JLG took
a Home Rule tack and noted that substantial modifications were
necessary in order to reduce "state involvement to a minimum level
sufficient to protect its investments."'' 2
A third major Revision innovation was the provision that a new
development "be adequately supported by basic services and improvements."' 3 0 Despite the waning of the Revision movement in
122.

#2-AN

NEw YORK STATE OFFICE OF PLANNING COORDINATION, STUDY DOCUMENT
APPROACH AND LEGISLATIVE OUTLINE 5

(1969).

123. Id. at 2; Persico Interview, supra note 24.
124. REVISION, art. 3, tit. III, § 3-115, at 57; id., art. 4, tit. I, § 4-101, at 65.
125. Id. at 1.
126. Id. at 55; see p. 1049 infra.
127. REVISION 1; id. art. 4, tit. II, at 73.
128. Id. at 2.

129. Id. at 72.
130. Id. § 2-105(1), at 16.
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New York State, at least one town has enacted ordinances similar
to this. 131
Less important innovations were also provided for in the Revision. One provision set forth an ongoing planning requirement in
order to maintain control over development.' 32 Most planners agree
that there is a continuing need for their services, giving rise to the
quip that the provision is the "planner's job security bill.' 133 While
not really an innovation, the draft provides the service of unifying
all New York State planning and development law into one -piece
of legislation. 34 Finally, the bill incorporated the planning concept
which rejects excessively specific mandates by providing a simple
framework to direct community performance standards. 35
Because it has been seen as particularly salutary nationwide, the
regional review power is an innovation of the Revision which deserves in-depth exploration. It shall be assumed that a regional review power means a regional veto power over local plans-it is presumed that such a power is ineffectual when it is only advisory. A
resurrection of the Revision's regional review power will be advocated through a discussion of the relevant issues on both national
and state levels.
Several of the issues which create the need for regional land-use
control have existed for some time. New York's metropolitan sprawl
was predicted and a regional land-use plan was recommended as early
as 1926.136 The predominant issue in the field has been the "Balkanization" of a state's land-use control powers.' 3 7 One adjunct of this
issue is that local governments are incapable, without external cooperation, of dealing with such problems as pollution and mass transportation. 38 Another issue which underscores the need for regional
131. See, e.g., Golden v. Planning Bd., 30 N.Y.2d 359, 285 N.E.2d 291, 334
N.Y.S.2d 138 (1972), appeal dismissed, 93 S. Ct. 440 (1972).
132. REVISION, art. 2, tit. IV, at 35.
133. Wieboldt Interview, supra note 44.
134. Preface to REviSioN, at v.
135. Wieboldt Interview, supra note 44.
136. Evans, Regional Land Use Control: The Stepping Stone Concept, 22 BAYLOR
L. REv. 1, 4 (1970).
137. Douglas Commission Report, supra note 4, at 19.
138. REviSION 4. One author has included the following among categories in
which the most acute effects of parochial land-use control are felt:
(1) problems that all municipalities share, such as air pollution, adequate
clean water supply, and the like; (2) problems created by the need for
facilities that cannot be supplied within the community, such as recrea-
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land-use controls is the frequent local abuse of zoning power. Primarily this abuse appears in the form of economic or racial exclusion. 3 9 Since our economic and racial problems must be faced by
everyone, groups should not be permitted to utilize exclusionary zoning as a means of avoiding these problems. Finally, there is a theory
of planning which suggests that zoning ordinances of any given
local government must provide for every possible land-use within
its boundaries. Clearly this is an unattainable goal when we consider that many local governments are exceedingly small. The theory
becomes workable, however, when we apply it to a regional context
where there is room for every land-use. 40 A number of approaches
have been suggested for dealing with these issues. For example, the
Douglas Commission felt that the states should deal with land-use
problems because their governments are closely controlled by the
electorate, yet they are sufficiently above petty parochial interests to
deal effectively with urban problems.' 41 Another author has suggested,
however, that unless the states act, the federal government will pro142
ceed to bypass them when seeking solutions to land-use problems.
The "Council of Governments" approach, which creates a committee with a governmental representative from each community, has
143
been suggested as one alternative to the regional control agency.
The problem with this approach, however, is that it is only advisory
and thus lacks any significant power. 44
tional facilities . . . and the like; and (3) problems for which the principal
community satisfies its own needs but for which other communities must
look to the facilities of the principal community, such as quiet residential
neighborhoods, undeveloped land suitable for institutional or industrial
development, and less expensive land on which to construct low-profit operations such as low-income housing.
Feiler, Metropolitanization and Land-Use Parochialism-Towarda Judicial Attitude,
69 MICH. L. REv. 655, 659-60 (1971); see Bowe, Regional Planning Versus Decentralized Land-Use Controls-Zoning for the Megalopolis, 18 DE PAUL L. RMv. 144,
166 (1968). In 1957, long before it was in vogue, Charles Haar bewailed the lack of
adequate state agencies to deal with regional problems. Haar, Regionalism and Realism
in Land-Use Planning, 105 U. PA. L. REv. 515, 531 (1957).
139. NEW YORK STATE OFFICE OF PLANNING COORDINATION, A SUMIM!ARY STATEMENT

OF EXISTING PROBLEMS

IN NEW YORK

WITH LAND

USE

CONTROLS

AND TIEIR APPLICATION

4 (1969).

140. D. HAGmAN, URBAN PLANNING AND LAND DEVELOPIENT CONTROL LAw
97, 98 (1971).
141. Douglas Commission Report, supra note 4, at 29.
142. Evans, supra note 136, at 35.
143. 5 HEARINGS BEFORE THE NATIONAL COMMISSION ON URBAN PROBLEMS 450
(1967).
144. Id. at 454.

§§
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We have noted above that there are various means by which
states can provide for regional land-use control. 145 Basically it is agreed
that there is a need for a cohesive metropolitan and regional framework of land-use controls. 46 There is also general agreement that
planning alone is inadequate; there must be sufficient power at the
regional level to carry the program to fruition. 47 It is apparent from
this discussion, then, that there is a nationwide movement toward
regionalization of our land-use control powers.
Though state planners seem to agree that regional land-use controls are necessary in New York, the movement has been relatively
dormant since the demise of the Revision. Nonetheless, there have
been some uncoordinated efforts toward furthering the movement.
One example is Erie County Executive Edward Regan's proposal of
a merger of Erie and Niagara Counties. 4 While the plan has some
shortcomings, it illustrates that there is vital interest in the regional
approach. The movement has also been enhanced by judicial opinion
favoring regional land-use control power. 49
One successful New York innovation in the creation of regional
land-use controls was the New York State Urban Development Corporation (UDC). After several months of considering establishment of
a state development corporation, 50 Governor Rockefeller proposed the
establishment of the UDC, which would be "a legal hybrid, possessing some characteristics of a purely private corporation and others of
a purely governmental corporation."' 5' The UDC has been characterized as "the strongest agency for urban reconstruction and urban
145. See p. 1026 supra.

146. Feiler, supra note 138, at 660; Weinberg, supra note 6, at 789-90; see
NEv YORK STATE OFFICE OF PLANNING COORDINATION, A SUMMARY

REVISION 3;
STATEMENT

AND THEIR APPLINATIONAL
PROBLEMS, FRAGMENTATION IN LAND-USE PLANNING AND CON-

OF EXISTING

CATION IN NEW YORK
COMMISSION ON URBAN
TROL, RESEARCH REPORT

PROBLEMS

WITH LAND

USE CONTROLS

3 (1969); Persico Interview, supra note 24; cf.
No. 18, at 62 (1969).

147. Vestal, Government Fragmentationin Urban Areas, 43 U. COLO. L. REV. 155,
156-57 (1971); Weinberg, supra note 6, at 787, 799; see 2 TAMING MEGALOPOLIS 668
(H.W. Eldredge ed. 1967); cf. Vestal, Planning for Urban Areas: The Fight for
Coherency, 56 IowA L. REV. 19, 61 (1970). For an article from which one could infer

that state activities in the past have not been so bad see Evans, supra note 136, at 22.
148. Buffalo Evening News, Oct. 6, 1972, at 1, col. 4.
149. See Golden v. Planning Bd., 30 N.Y.2d 359, 371 n.5, 285 N.E.2d 291, 297
n.5, 334 N.Y.S.2d 138, 146 n.5 (1972), appeal dismissed, 93 S. Ct. 440 (1972).
150. Amdursky, The New York Urban Development Corporation, 41 N.Y.S.B.J.

100, 101 (1969).
151. Id. at 100.
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renewal in the country."'' 52 It has powers to undertake condemnation,
construct projects directly, or act through subsidiary corporations. 1 3
The Corporation furthers regional land-use controls because, inter
alia, it has wide powers to transcend municipal boundaries 5 4 and
override local ordinances. 55 The events surrounding the passage of
the UDC Act f6reshadowed the legislative response to the Revision;
it was only after some rather heated debate' 5 that the Governor was
57
able to force the bill through the Legislature.
There appears to be substantial dissent in New York State regarding such regionalism. One source thinks that the idea of regionalism in land-use planning is pass6. He believes that control should
be at the county level, unless a regional government could be established. 58 By favoring government at the county rather than the local
level, however, he passively approves of the regionalism concept-at
least to the extent that counties can be considered regions. Another
source suggests that county planning boards are ineffective, and by
implication that regional planning boards suffer from the same shortcomings.
[M]ost county planning boards don't think in terms of county
wide problems or solutions. [They] think of themselves as being there
to represent their town or their group of towns, to make sure the
county doesn't do something to them.YO
One rather shallow suggestion is that regionalism is unnecessary
because any planner or official can handle diverse town ordinances
152. M. Goldman, The Urban Development Corporation and the Town of
Amherst: June, 1968-January, 1970, January 1970 (unpublished paper in the library
of Professor Milton Kaplan).
153. Quirk & Wein, Homeownership for the Poor: Tenant Condominiums, the
Housing and Urban Development Act of 1968, and the Rockefeller Program, 54 COR-

L. Rv. 811, 851-52 (1969).
154. N.Y. UNCONSOL. LAWS § 6255 (McKinney 1972).
155. Id. § 6266(3) (McKinney 1972).
156. See N.Y. Times, April 10, 1968, at 1, col. 5; N.Y. Times, March 14, 1968,
at 37, col. 1; N.Y. Times, March 7, 1968, at 1, col. 8; N.Y. Times, March 2, 1968,
at 28, col. 1; N.Y. Times, March 1, 1968, at 1, col. 2; N.Y. Times, Feb. 29, 1968, at
NELL

33, col. 3; cf. Reilly & Schulman, The State Urban Development Corporation: New
York's Innovation, 1 URBAN LAW 129, 131 (1969); N.Y. Times, Feb. 28, 1968, at 1,

col. 1.
157. The bill was initially defeated while Governor Rockefeller was attending the
funeral of The Reverend Martin Luther King, Jr. in Atlanta. When informed of this, the
Governor exerted all his political influence to force a reversal of the vote as a tribute
to the civil rights leader. N.Y. Times, April 11, 1968, at 1, col. 8; N.Y. Times, April
10, 1968, at 1, col. 5,
158. Luensman Interview, supra note 65.
159. Elkins Interview, supra note 31.
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simply by applying himself. 160 This, of course, misses the point that
major problems exist which transcend local government boundaries.
Despite the New York dissent, it is clear that the nation's best
thinkers in the field favor regional control of land-use functions. If
New York is to remain at the legal vanguard in this field, a reconsideration of at least the regional land-use control provisions of the Revision
seems compelled.
D. The Impact of the PlanningLaw Revision in New York State Today
Although the Revision has failed, a number of authorities have
noted that some of its provisions have been enacted in a form similar
to that of the original draft. 61 Perhaps the most significant of these
was county review of certain proposed municipal zoning actions 62
and particular subdivision plats. 68 This legislation was apparently
passed due to the personal courage of Senator Laverne.8 These enactments are weaker than the Revision, however, in that they allow the
municipality to override an unfavorable determination of the county
planning board by a majority plus one of the members of the municipal
agency involved. The Revision would have made the determination
of the regional agency final in those cases where the municipality's
plan would have been destructive of the rights of parties outside the
local boundaries. While there is still legislative interest in these particular provisions, 165 planners feel that they have been relatively in86
effective. 6
160. C. Snitzer, A Review of Local Planning Practice and Land-Use Control
Administration in New York, August 1969 (manuscript of limited circulation in the
library of Professor Milton Kaplan).
161. Coon Interview, supra note 93; Danforth Interview, supra note 14; Persico
Interview, supra note 24; Schnidman Interview, supra note 52; Wieboldt Interview,
supra note 44.
162. N.Y. GEN. MuNbo. LAW § 239-m (McKinney 1969), amending N.Y. GEN.
MUNIc. LAW § 239-m (McKinney 1960).
163. N.Y. GEN. MuNic. LAw § 239-n (McKinney 1969), amending N.Y. GEN.
MUNic. LAW § 239-n (McKinney 1960).
164. Dugan Interview, supra note 63.
165. Schnidman Interview, supra note 52. In early 1973 the JLC intends to
distribute questionnaires to determine their effectiveness.
166. It has been noted that these provisions are "of some value" in that they
provide local planning agencies with guidance from the county agencies. Unfortunately,
however, most of the important issues have concomitant strong local feeling. This local
feeling often runs contrary to county recommendations, which are easily overridden
under the provisions of the statute. Interview with Raleigh Spinks, Associate Planner,
Erie County Planning Department, in Buffalo, N. Y., Nov. 3, 1972; Interview with Milton
Kaplan, Professor of Law, State University of New York at Buffalo, in Buffalo N. Y., Oct.
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Two authorities have suggested that the "agricultural districting"
law'67 is a direct result of the Revision study.0 8 Apparently this is a
reference to section 3-103 (1)(b) of the Revision. 0 9 The "agricultural
districting" law provides, inter alia, protection for "unique and irreplaceable agricultural land,'1 70 property tax incentives for keeping
land in agricultural use,'17 and limitations on local regulations "which
would unreasonably restrict or regulate farm structures or farming
practices... "172
There are two items which seem to be at least indirect results of
the Revision study. The first is the creation of the Adirondack Park
Agency, 17 3 and the second is the creation of New York State Development Plan-i, which provides specific goals for land-use development. 74 Interestingly, the State Development Plan and the Revision
have been jointly blamed for the demise of the OPC, and the reconstitution of the planning function of the state government in a
new agency-the New York State Office of Planning Services (OPS).
The new agency has about half the staff of OPC 175 and a reduced
function. 7 6
19, 1972; cf. 1

JOINT LEGISLATIVE COMMITTEE ON METROPOLITAN & REGIONAL AREAS

STUDY, COORDINATING GOVERNMENTS

THROUGH REGIONALISM, AND REFORi

17 (1971).

167. N.Y. AGRIC. & MKTS. LAW §§ 300 et seq. (McKinney 1972).
168. Danforth Interview, supra note 14; Persico Interview, supra note 24.
169. REVISION 49.
170. N.Y. AGRIC. & MKTS. LAW § 304 (McKinney 1972).
171. Id. §§ 305(1), 306.

172. Id. § 305(2).
173. Persico Interview, supra note 24.
174. NEW YORK STATE OFFICE OF PLANNING COORDINATION, NEW YORK STATE
DEVELOPIfENT PLAN-I (1971). The Plan has been characterized as
the first stage in a workable plan to bring the powerful and complex forces of
urban growth under control and in balance with our natural resources.
[It] sketches a pattern for the more enlightened use of our land and for
the settlement of our swelling population to better advantage over the ne::t
twenty years. The plan is presented as a guide for
-state agencies in carrying out their specialized functions;
-regional
agencies and local governments in fulfilling local hopes and
needs;
-private enterprise, to apprise it of public priorities and, not incidentally,
to open vast opportunities in support of these priorities.
Cover Letter to id. at 1.
175. Persico Interview, supra note 24.
176. There is some debate on this assertion. Mr. Elkins suggests that OPS has
reoriented the planning approach of the state to a short term, service type approach,
rather than a long term, affirmative planning approach. Elkins Interview, supra note 31.
Mr. Persico maintains, however, that "[tihere was not one function that OPC had,
that OPS doesn't have. OPS was given additional functional planning areas. ...
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One other impact of the Revision may be in the adoption by
towns of certain of its more desirable provisions.17 7 It might be suggested that the Ramapo ordinance, at issue in Golden v. Planning
Board,7 8 is such a regulation; though it has been asserted that Ramapo
has engaged in this type of planning regulation for some time. 179
Ramapo's ordinance, upheld in the case, prohibits subdivision development until a mandated level of municipal services is provided in the
area to be developed. 8 0 Though Ramapo's ordinance may not be a
direct result of the Revision, there is little question that towns will
adopt ordinances like Ramapo's in the wake of the Golden decision,
81
if they have not done so already.1
III. THE ROLE OF THE COURTS

Since 1926, the courts have played a crucial role in the development of land-use control policy. An indirect aspect of this role is the
inhibiting effect on innovation that doubts about constitutionality
create, even though the questions raised are never litigated. 8 2 As
Paul H. Douglas, Chairman of the National Commission on Urban
Problems has noted, "many good ideas may be too quickly rejected
because of vague impressions that they would not be sustained by the
courts."' 83 This was a consideration during the New York Revision
84
study.
There are two issues that can be raised constitutionally in New
York: Home Rule8 5 and taking property without due process of
law. 8 0 The Home Rule argument has been discounted in New York
It was a budget cut with a name change." He suggests that the shift in emphasis is
insignificant, and was merely caused by the different personalities of the two agency

heads. Persico Interview.
177. Persico Interview, supra note 24.
178.

30 N.Y.2d 359, 285 N.E.2d 291, 334 N.Y.S.2d 138, appeal dismissed, 93

S. Ct. 440 (1972).
179. Persico Interview, supra note 24.
180. 30 N.Y.2d at 359, 285 N.E.2d at 291, 334 N.Y.S.2d at 138.
181. Wieboldt Interview, supra note 44.
182. QUIET REVOLUTION 323.
183. Foreword to NATIONAL COMISSION ON URBAN PROBLEBMS, ALTERNATIVES
TO URBAN
PORT No.

184.

SPRAWL:

LEGAL GUIDELINES

FOR GOVERNMENTAL ACTION,

RESEARCH1 RE-

15, at iii (1968).
Dugan Interview, supra note 63. Mr. Dugan stated that the Office for Local

Government had constitutional doubts about the Revision proposals.
185. N.Y. CONST. art. IX, § 2.
186. Id. art. I, § 6.
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because the planning and zoning statutes were passed before the
Home Rule provisions of the Constitution. 187 The significance of
this argument is shown by one of the Home Rule provisions of the
Constitution:
The provisions of this article shall not affect any existing valid
provisions of acts of the legislature or of local legislation and such
provisions shall continue in force until repealed, amended, modified
or superseded in accordance with the provisions of this constitu88
tion.
Arguably, this provision might not exempt the Revision, since it
would appear after the adoption of this section. The author suggests,
however, that this provision would exempt the Revision on the
ground that the entire category of planning and zoning statutes is
exempted.
The argument of taking property without due process of law can
be defeated in New York because it seems that New York courts are
joining in "a subtle change in attitude [that] is taking place in much
of the country that may make such restrictions acceptable."'u 9 The following discussion illustrates this change as it is manifested in New
York State.
A. Golden v. PlanningBoard'90
The landmark case that set the stage for the Golden decision
was Euclid v. Ambler Realty Co.' 9' Decided in 1926, Euclid was the
first major manifestation of the "subtle change in attitude." Euclid
involved an attempt to enjoin the enforcement of a zoning ordinance
on the ground that the ordinance reduced the value of the complainant's property and deprived him of liberty and property without due process of law. 0 2 In refusing to grant the injunction the
Court discussed the flexible nature of constitutional provisions:
[W]hile the meaning of constitutional guarantees never varies, the
scope of their application must expand or contract to meet the new
187. Risse Memorandum, supranote 58, at 5.
188. N.Y. CONST. art. IX, § 3(b).

189. Conti, supra note 19.

190. 30 N.Y.2d 359, 285 N.E.2d 291, 334 N.Y.S.2d 138, appeal dismissed, 93
S. Ct. 440 (1972).
191. 272 U.S. 365 (1926).

192. Id. at 367.
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and different conditions
which are constantly coming within the
193
field of their operation.
The New York Court of Appeals apparently joined this "subtle
change in attitude" toward private rights where the public interest
is involved relatively early. In People v. Nebbia,9 4 the right of a
state board to set prices for the sale of milk by private shopkeepers
was upheld. In affirming the New York court's decision, the Supreme
Court furthered the trend, explaining that
[u]nder our form of government the use of property ... [is normally
a matter] . . .of private and not public concern. The general rule is
that [it] shall be free of governmental interference. But . . .property
rights . . . are [not] absolute; for government cannot exist if the

citizen may at will use his property to the detriment of his fellows .... Equally fundamental with the private right is that of the

public to regulate it in the common interest.195

Vernon Park Realty, Inc. v. City of Mount Vernon' 96 indicates that
the New York courts were not completely convinced of the validity
of the Supreme Court's view. Vernon Park involved the constitutionality of a city zoning ordinance which limited the plaintiff's business use of its property to parking automobiles and incidental services.297 In holding the ordinance unconstitutional, the court said:
However compelling and acute the community traffic problem
may be, its solution does not lie in placing an undue and uncompensated burden on the individual owner of a single parcel of land
in the guise of regulation, even for apublic purpose. 19
Judge Fuld's dissent, which foreshadowed the result in Golden,
stated:
A zoning ordinance is confiscatory and, hence unconstitutional
only when it "so restricts the use of property that it cannot be used for
any reasonable purpose" ... or when it restricts it "to a use for which
the property is not adapted."L 99
Judge Fuld waited eighteen years to see his view adopted.
Golden involved the constitutionality of a zoning ordinance of
the Town of Ramapo which prohibited subdivision development until
193.
194.
195.
196.
197.
198.
199.

Id. at 387.
262 N.Y.259, 186 N.E. 694 (1933).
Nebbia v. New York, 291 U.S. 502, 523 (1934) (emphasis added).
307 N.Y.493, 121 N.E.2d 517 (1954).
Id.
Id. at 498, 121 N.E.2d at 519.
Id. at 501, 121 N.E.2d at 521.
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the town had provided certain municipal services 200 for the development area according to its 18-year capital plan. The services could
be provided by the developer, rather than the town, but in either case
they had to meet specified standards before development could
begin. 201 The Court of Appeals held the Ramapo ordinance constitutional.
The significance of Golden lies not in its holding-which applies
to a single town and a very narrow issue-but in its dicta which reflect the mood of the Court of Appeals toward the future of planning law in New York State. Revealingly, the court made broad references to the Revision and cited it in a footnote.20 2 The court decried
the notion that local government should have exclusive control over
land-use functions, and indicated that such diffusion of function often
creates planning that ignores the broader public interest.203 The "level
of impact" theory spelled out in the Revision was noted with approval; the court also cited the ALI Model Code, which contains a
similar provision.2 0 4 In view of the fact that statewide and regional
control of planning do not exist in New York, the court commented
that it will continue to act in cases of this nature, at least until efforts
of the OPC or ALI "bear fruit."205 This approach further attests to
the court's desire for a more modern planning law in New York.
Perhaps the most interesting aspect of the opinion was Judge
Breitel's dissent. Though he agreed with the majority almost point
for point on the need for a revised planning law in New York, he
dissented because his reading of the statutes suggested that there was
no statutory authority for the Ramapo ordinance.20 " He repeatedly
emphasized a need for a regional approach to planning problems:
[T]here is no doubt that the Ramapos, in isolation, cannot solve
their problems alone, legally, under existing laws, or socially, po207
litically, or economically.

200.
Revision,
Revision.
201.
202.
203.
204.
205.
206.
207.

For the purposes of our later discussion on the significance of this case to the
it should be noted that the town ordinance is similar to section 2-105 of the
30
Id.
Id.
Id.
Id.
Id.
Id.

N.Y.2d at 359, 285 N.E.2d at 291, 334 N.Y.S.2d at 138.
at 371 n.6, 285 N.E.2d at 297 n.6, 334 N.Y.S.2d at 146 n.6.
at 374, 285 N.E.2d at 299, 334 N.Y.S.2d at 148.
at 375, 285 N.E.2d at 300, 334 N.Y.S.2d at 149.
at 376, 285 N.E.2d at 300, 334 N.Y.S.2d at 150.
at 386, 285 N.E.2d at 306, 334 N.Y.S.2d at 158.
at 391, 285 N.E.2d at 310, 334 N.Y.S.2d at 163.

1048

COMMENTS
A glance at other legislation in this State reveals that regional
or co-ordinated planning is not new to the Legislature, albeit steps
thus far taken may one day be regarded
as quite primitive com20 8
pared with what, necessarily is to be.
Legally, politically, economically, and sociologically, the base
for determination must be larger than that provided by the town
fathers.209
It has been proposed that the court wanted to state its mood on
the subject of planning law, but Golden was the wrong vehicle. 210 The
court may have created bad law in attempting to adopt a progressive
position. 211 Perhaps this was perceived by the dissenters who, in spite
of their view of the case, "made almost a crying demand for the
legislature to act in this area. ' 21 2 In Golden the court apparently misconstrued the intent of the provision of the Revision relating to basic
services and improvements. The drafters of the provision wanted it
to be supplemented and augmented by a regional review program,
and state involvement in critical areas. 213 Without these controls, the
drafters feared that the innovation could too easily lead to exclusionary controls. The court seems to have failed to comprehend this problem, and approved the Ramapo ordinance, which contained no such
21 4
controls.
B. The ProperRole of the Courts
Charles Haar indicates that courts are obliged to adjudicate
because "many of the concrete problems not dealt with by the legislature in the field of metropolitan planning are dumped willy-nilly
into the laps of the courts . ... "215 Haar indicates, however, that there
are significant limitations in the adversary process. Courts are too
specialized,21 6 the result is hit or miss, 21r and they lack the facilities
208. Id. at 392, 285 N.E.2d at 310, 334 N.Y.S.2d at 164.
209. Id. at 393, 285 N.E.2d at 311, 334 N.Y.S.2d at 165.
210. Wieboldt Interview, supra note 44.
211. See id.

212. Persico Interview, supra note 24.
213. 30 N.Y.2d at 388-89, 285 N.E.2d at 308, 334 N.Y.S.2d at 161 (dissenting
opinion) ; Persico Interview, supra note 24; Wieboldt Interview, supra note 44.
214. Persico Interview, supra note 24; Wieboldt Interview, supra note 44. For a
discussion of the effect of Golden see part IV infra.
215. Haar, supra note 138, at 523.
216. Id. at 530.
217. Persico Interview, supra note 24; see Feller, supra note 138, at 683.
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to prepare a rational regional plan.21s It is noted that this type of de210
cision making should be accomplished by administrative process.
The major problem seen with judicial decisions is that they
normally lack an objective standard. A perfect example is Golden,
where as much as an 18-year delay in the development of land was
found acceptable. 220 The problem is the lack of any standard upon
which ordinances in other towns could be based. Since Golden did
not say that 18 years is the maximum permissible delay, another
town might attempt to enact an ordinance that postpones development for as long as 30 years. Assuming a court would hold that period to be excessive, all one could then ascertain from the two results
would be that the 18-year period is not too long, but a 30-year period
is unacceptable. Cases could continue indefinitely before an objective
standard would be found. Clearly, it would be much simpler for a
statute merely to specify 20 years as the maximum delay in the development of land-if that is the desired standard.
It seems, generally, that commentators in the field feel that courts
should only have to adjudicate in a limited number of cases. They
suggest that the preferable solution is for legislation to provide the
general guidelines-thereby significantly alleviating the necessity for
parties to resort to the courts, since fewer conflicts would reach the
221
level of harm.
In conclusion, we have seen that at least the United States Supreme Court and the New York Court of Appeals have experienced
"a subtle change in attitude" since 1926. To this extent, planners
probably feel more secure about going to court with their new innovations. It is clear that courts are now more skeptical of zoning regulations in the old style.
The most important point to consider when evaluating the role
of the courts seems to be this:
It is important to realize that the work the courts do in the
zoning area will have a lasting impact upon our urban environ218. Haar, supra note 138, at 531; see Feiler, supra note 138, at 683.
219. Haar, supra note 138, at 531.
220. 30 N.Y.2d at 359, 285 N.E.2d at 291, 334 N.Y.S.2d at 138; see 30 N.Y.2d
at 388-89, 285 N.E.2d at 308, 334 N.Y.S.2d at 161 (dissenting opinion); Wieboldt
Interview, supra note 44.
221. Persico Interview, supra note 24; Wieboldt Interview, supra note 44; see
Haar, supra note 138; cf. Babcock, Suburban Zoning, Housing and the Courts, 27
RECORD OF THE BAR ASSOCIATION OF THE CITY OF Naw YORK 230, 235 (1972). But

see Feiler, supra note 138, at 708.
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ments. Even when the courts must act in an interim capacity
for lack of effective legislation, that course of judicial operation
that it canmay lead to the development of an area in such a way 222
not be readily corrected by subsequent legislative solutions.

IV.

HoPE FOR THE FUTURE

A. Resurrection of the Revision
A number of sources felt that there was hope, under proper circumstances, for revival of at least parts of the Revision. 228 As Richard
Persico summed it up:
I feel ... there will be a revitalization of interest in this type
of legislation. [With] the momentum of all the states now, New
York is really lagging behind, while2 2 4we've got some of the greatest
problems to be faced in development.
John Luensman said that, at the minimum, the legislation "deserves
225
continual review and consideration.
Though they did mention other alternatives, 226 several planners
felt that there was no future for the Revision in any form. Most cited
the strength of Home Rule as the primary reason.2 27 One source suggested that Senator Laverne was defeated in a primary election because
of his advocacy of this type of legislation, 228 the inference being that
politicians may be afraid to deal with such legislation because of its
controversial nature.
Assuming the Revision has a future, there is debate over whether
it should be resubmitted as a comprehensive draft-as it was initially
-or by piecemeal legislation, spaced over a period of time. This con222. Feiler, supra note 138, at 662.

223. Letter from Senator Thomas Laverne to Donald L. Conover, Oct. 11, 1972;
Dugan Interview, supra note 63; Persico Interview, supra note 24; Wieboldt Interview,
supra note 44; see Coon Interview, supra note 93; Luensman Interview, supra note 65.
224. Persico Interview, supra note 24.
225. Luensman Interview, supra note 65.
226. See p. 1055 infra.

227. Danforth Interview, supra note 14; Elkins Interview, supra note 31; Interview with Senator Earl Brydges, Majority Leader, New York State Senate, on American
Airlines Flight 426 from Buffalo to Albany, Oct. 3, 1972; Luensman Interview, supra
note 65.
228. Letter from State Senator John LaFalce to Donald L. Conover, Sept. 25,
1972; cf. Luensman Interview, supra note 65; Persico Interview, supra note 24;
Schnidman Interview, supra note 52; Wieboldt Interview, supra note 44.
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troversy has been characterized as a "[d]ebate between those supporting the policy-first approach and the advocates of the get-whatever-"229
regulation-you-can method ....
The proponents of the piecemeal approach believe that this is
230
the only way to get such legislation past the Home Rule interests.
As one planner asserted, "Unfortunately, that's the way everything
gets through in New York." 231 There are some inherent disadvantages
with the piecemeal approach, however. Probably the most compelling
is that without explicit policy it is virtually impossible to select the
most salutary of conflicting goals.232 Another fault with the piecemeal

method is that it is the tactic employed ever since the Standard
Enabling Acts were passed in the 1920's; the result of that approach
after nearly fifty years is "overlap, omission, specific standards of
limited usefulness, outdated administrative framework and the general failure to meet today's conditions. ' 2 3 Also, experience has shown
that incremental amending changes have been relatively ineffective
234
in effecting improvements.
No event could enhance the future of the Revision more than
a renewed reasonableness in the opposition. All the opposing groups
must recognize that there is a problem for which a solution must be
found.23 5 We should recall that with the exception of the Long Island
villages, most of the Home Rule partisans were reasonable in the
type of criticism they expressed toward the Revision.
It is suggested that Home Rule advocates would be willing to
make worthwhile concessions if they could only obtain something in
return.23 8 An illustration of the potential reasonableness of Home Rule
people appears in the comment, found in the summary of the Office
for Local Government meeting, that
229. Agena, supra note 29, at 97.
230. Barnes Interview, supra note 101; Danforth Interview, supra note 14; Persico
Interview, supra note 24; see NATIONAL COMMISSION ON URBAN PROBLEMS, FRAGMENTATION IN LAND-USE PLANNING AND CONTROL, RESEARCH REPORT No. 18, at 16
(1969); QUIET REVOLUTION 322.
231. Danforth Interview, supra note 14.
232. Agena, supra note 29, at 97.
233. NEW YORK STATE OFFICE OF PLANNING COORDINATION, STUDY DOCUMENT
#2-AN APPROACH AND LEGISLATIVE OUTLINE 3 (1969).

234. Id.
235. Risse Memorandum, supra note 58, at 1 (indicates that the Office for Local
Government recognizes the problem); Walsh Interview, supra note 75; Wieboldt Intcrview, supra note 44.
236. Barnes Interview, supra note 101.
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[i]t was noted . . . that the positions of individual members in
private conversations differed from the dogmatic
"local government
237
preservation" stand taken during the meeting.
The view that Home Rule advocates may be willing to make worthwhile concessions seems to be further affirmed by the comments, mentioned earlier, that some Home Rule advocates wanted to gain control over state projects in their areas, 238 and that when a responsibility
became too burdensome, the local governments were the first to seek
to pass them to a higher level. 239 With these factors in mind, one
could suggest trading some local control over state projects for regional review. Attempts could be made at convincing local governments that implementation of these provisions would lighten their
burden.
One interesting observation made about the problem caused
by Home Rule was that it represents a cyclical sort of movement, and
if we are willing to wait several years, the influence of the Home Rule
lobby will diminish. 240 It is questionable whether we can justifiably
wait to see if this theory is correct.
It should be noted that Donald Walsh, who was one of the most
adamant opponents of the Revision during the consideration period,
was willing to make worthwhile suggestions to this author regarding
its future. Supporting the piecemeal approach, he suggested that one
first determine which portions of the bill were not objectionable, pass
them, and then gradually seek to enact the remaining portions of the
legislation. He said that the more difficult provisions could possibly
pass if the state government would be willing to meet with the Home
Rule interests on a regular basis to discuss their differences. Mr.
Walsh decried the current practice of conducting a semiannual shouting match. He commented that if it were not for the apathy of the
Governor's Office on this matter, the Revision would have a signifi241
cant chance of passage.
Robert Wieboldt, Executive Vice-President of the New York
State Builders Association, told this author that under the proper
circumstances, the builders would probably support the main fea237.
238.
239.
240.

Risse Memorandum, supra note 58, at 1.
Id. at 4.
Luensman Interview, supra note 65.
Interview with Peter Corson, Administrative Assistant to State Senator Earl

Brydges, in Buffalo, Sept. 28, 1972.
241. Walsh Interview, supra note 75.
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tures of the Revision.2 42 A possible dilemma which this presents is
that the support of the builders might sharpen the criticism of the
Home Rule interests. 243 This may not be a problem, however, because the position of the builders may not be in conflict with that
of the Home Rule interests. Mr. Wieboldt pointed out that most
builders are in harmony with most municipalities in not desiring mass
developments comprised of identical housing units. His point was that
home buyers now seek housing which is more appealing than that
offered in the 1950's. He believed that as long as the local governments were willing to channel their growth rationally-by keeping
builders out of their precious places, but allowing them to build
24
sensibly-the builders and the Home Rule interests could agree. '
Mr. Wieboldt stated that one of the ways that the Revision may
be resurrected is through the Golden decision-which he characterizes as a major crisis for builders. He indicated that Golden is unsatisfactory to the builders because it allows the town to delay its growth
for up to 18 years-thereby depressing the building industry. The
Ramapo ordinance itself is not that significant, yet when one considers that many towns in the State will now follow Ramapo's example, endorsed by the New York Court of Appeals, the problem for
the building industry could become enormous. The solution from his
point of view, then, might be a restoration of the major provisions of
the Revision, in order to create legislative controls over the powers of
2 45
these towns to exclude development.
Clearly, Mr. Wieboldt's approach would require intestinal fortitude, since he would be challenging the Home Rule interests. It is
said, however, that this is just the quality needed if the Revision is
2
to have a future.

46

It seems fairly clear that a successful revival of the Revision, or
of its major provisions, would be possible. As Richard Persico said,
"There is vitality to it, it's certainly not a dead matter. ' 247 This con242. Wieboldt Interview, supra note 44.
243. Persico Interview, supranote 24.
244. Wieboldt Interview, supra note 44.
245. Id. But cf. THE AMzERICAN CITy, Sept., 1972, at 74. "The approval [referring
to the Golden decision] was explicitly limited to towns which had accepted the idea of
growth and made a commitment thereto. . . . [T]he decision was explicitly made conditional upon the assumption that the town would in fact follow out the commitment
implicit in its capital budgeting, and provide the necessary facilities."
246. Dugan Interview, supra note 63; cf. Agena, supra note 29, at 98.
247. Letter from Senator Thomas Laverne to Donald L. Conover, Oct. 11, 1972;
Persico Interview, supra note 24.
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clusion is verified by insights obtained by the author from some of
the groups that initially proposed the measure. Two major requirements must be met before this occurs: sincere support from the Governor's Office; and adequate communication between the parties
involved, with an attempt at understanding and solving one another's
problems. Obviously, the Long Island villages would again launch
a Home Rule based assault, but it could be countered by adequate
precautions.
B. OtherHopes
If the State is unable to solve its land-use problems through massive revision of its planning law, there are two other areas from
which respite might come: the environmental agencies and the federal government.
Robert Wieboldt first suggested to this writer that the future of
all land-use controls is in the environmental area.2 4s His assertion was
reiterated by a staff member of the JLC who stated:
In deference to what's been going on in the environmental area
over the2 40last couple of years, we haven't pushed the planning law

revision.

Richard Persico firmly opposes such an outlook because the environmental slant expresses only one point of view. The tendency of
the environmentalists is to prohibit building wherever possible. Yet
planned growth is certainly necessary. He pointed out that the Governor has vetoed a number of environmental bills because they represented an absolute preservation point of view that is unrealistic in
250
New York State.
Most sources agree that the federal government may ultimately
mandate various provisions resembling those of the Revision. This
will probably be accomplished, it is suggested, by incentives of federal money for those states which revise their planning laws, enhanced by the coercive effect that withdrawal of such funds would
have on those which fail to comply.251 It is said that if the states do
not make revisions, the federal government will find some way to do
248.
249.
250.
251.
Wieboldt

Wieboldt Interview, supra note 44.
Schnidman Interview, supranote 52.
Persico Interview, supra note 24.
Id.; Elkins Interview, supra note 31; Luensman Interview, supra note 65;
Interview, supra note 44.

1055

BUFFALO LAW REVIEW
so. 252 On the other hand, though a large number of bills are in Con-

gress, it is doubtful that any strong legislation will be forthcoming
in the foreseeable future. 253 Certainly it seems preferable for the state
to solve its own land-use problems the way it wants to, rather than to
wait an indefinite period for federal legislation which may fail to meet
the needs of the state.
CONCLUSION

We have seen the tremendous amount of work that went into
the creation of the New York State Planning Law Revision and the
salutary innovations it included. It seems apparent that the Revision
had flaws, many of which were discussed when it was under active
consideration. In general, however, the Revision was a very fine proposal for modernizing New York State's planning laws. Though the
Revision seems dead in New York, there are compelling reasons for
reviving it.
Just as land-use decisions made many years ago have affected

the quality of today's urban environment, so decisions which we make
today and tomorrow will shape the quality of urban life for future
generations. .

.

.A reluctance to deal positively with the control

of land development and redevelopment will not prevent development. Rather, it will allow it to take place in an undirected and
haphazard fashion. That reluctance will represent just as much of a

choice about our future urban environment as would careful, positive action.2 54

Change does not come easily, however. We have noted that some very
powerful groups opposed the Revision, despite the crying need for it.
It is said that "[t]he effectiveness of state planning must depend upon
the capacity of [the innovators] to do controversial things and survive
the consequences.

' 255

If New York is to return to the mainstream of

national thought in the land-use control field, there must be a resurgence of interest in the Revision, accompanied by some legislative
courage and careful consideration of the proper legislative approach.
DONALD L. CONOVER
252. Evans, supra note 136, at 31.
253. See generally Agena, supra note 29.
254. NEw YORK STATE OFFICE OF PLANNING

COORDINATION,

A SUIMMARY STATE-

IENT OF EXISTING PROBLEMIS WIrE LAND USE CONTROLS AND THEIR APPLICATION IN

NEw YORK 7 (1969).
255. Agena, supra note 29, at 98.
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